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Confidentiality: An Ethical Dilemma for Marketing Mediation? 
 
Rachael Field∗ and Neal Wood∞
 
1. Introduction 
 
The popularity of mediation in Australia has grown significantly over the last three 
decades.  Previously a dispute resolution industry, mediation is now a maturing 
profession.  The community, government and legal and justice communities 
increasingly appreciate both the dispute resolution potential of the process, as well as 
its significant benefits for parties in dispute.1  
 
As the use of mediation increases, potential parties rely more and more on marketing 
information for their general education about the process,2 and this information is 
used by parties to decide whether or not to participate in the process.  This creates an 
imperative for explanations about what mediation can and cannot offer parties to be 
clear,3 accurate and ethical.  It is through the ethical marketing of mediation that the 
popularity of the process will be buttressed and underscored by respect. 
   
This article considers the increasingly important issue of the accurate and ethical 
marketing of mediation by focusing on the notion of confidentiality.  First, the theory 
of confidentiality and the way this theory is used (and sometimes not used) in the 
marketing information of key Australian mediation service providers is explored.  
Secondly, the reality of confidentiality in mediation is critiqued.  Thirdly, it is argued 
                                                 
∗   BA/LLB(Hons)(ANU) LLM(Hons)(QUT) Grad Cert in Education (Higher Education) (QUT), Lecturer School 
of Justice Studies, Faculty of Law, Queensland University of Technology.   
∞   Final year undergraduate student of the combined Bachelor of Laws/Justice degree at QUT.  Research for this 
article was funded through a QUT Law Faculty Special Projects Grant aimed at developing policy and procedure 
for encouraging and facilitating staff/student collaborative publications.  An extended version of this paper was 
first published in (2005) 5(2) QUT Law and Justice Journal. 
1   Steven L Schwartz ‘Mediation: A Magnet for Positive Change’ 2003 58(3) Dispute Resolution Journal 49 at 51 
comments that even within the adversarial system, implying influence from the mediation movement, there is a 
greater emphasis on ‘consensus, collaboration and mutual interests.’ 
2   Tom Altobelli, ‘Are You Getting Enough?  Marketing Mediation’ (1999) 1(9) The ADR Bulletin 113 highlights 
the importance of the educational role for marketing in mediation at 114 commenting: ‘Whether we talk about 
promoting the industry as a whole or marketing the services of individual or collective mediation providers, the 
first step is to have a plan involving education.’ 
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that confidentiality is insufficiently assured in the mediation environment to warrant 
its ethical use in a marketing context (at least without significant explanation and 
qualification).  Finally, two key reasons why ethical considerations may be 
compromised in terms of marketing mediation using confidentiality are considered.  
 
2. The Theory of Confidentiality in Mediation 
 
Confidentiality has been, and remains, one of the essential theoretical cornerstones of 
the mediation process.4  There is little argument with the notion that confidentiality is 
central to the overall theoretical framework of mediation,5 and it is considered by 
Charlton, for example, to be almost an ‘holy untouchable tenet’.6  Theoretically, 
confidentiality can be seen as a critical legitimising element of the mediation process 
in that, as an alternative to litigation, it allows the process to offer a protected 
negotiation environment away from public view – something litigation cannot do.7  
Theoretically, also, the promise of privacy through confidentiality can be said to 
offset some of the dangers inherent to informal processes that arise as a result of 
moving disputes out of public, rights-based domains.8
 
Mediation theory offers two key understandings of confidentiality in mediation.  First, 
confidentiality is used to assure parties that information introduced or exchanged by 
parties in the process cannot be used later against a party, for example, in subsequent 
court proceedings;9 and cannot be otherwise divulged, by another party or the 
mediator, outside the mediation process (at least not without consent).10  This aspect 
of confidentiality ostensibly ensures that parties feel they can negotiate in an open, 
honest and secure atmosphere.  Parties may also feel that they are able to disclose 
information they might not otherwise disclose, without fear of later prejudicial 
                                                                                                                                            
3  Laurence Boulle, Mediation: Principles, Process, Practice, (Butterworths, 2nd ed, 2005) at 10-11. 
4 See P Salmon, ‘Why Choose Mediation?’ (1996) New Zealand Law Journal, 7-8 at 8; Boulle, above n2 at 16; V 
Vann, ‘Confidentiality in Court-Sponsored Mediation: Disclose at Your Own Risk?’ (1999) 10 Australian 
Dispute Resolution Journal 195-205 at 195.  For a general discussion of confidentiality in mediation see Hilary 
Astor and Christine Chinkin, Dispute Resolution in Australia 2nd ed (Butterworths 2002) at 178- 186 and Boulle, 
above n5 at Chapter 15.   
5  B Codd, ‘The Confidential Mediator’, (2002) 21(3) The Arbitrator and Mediator, 35-58 at 39. 
6  Ruth Charlton, Dispute Resolution Guidebook (Law Book Company Information Service, 2000) at 15. 
7  Charlton, above n25 at 14. 
8   Robert A Baruch Bush ‘The Dilemmas of Mediation Practice:  A Study of Ethical Dilemmas and Policy 
Implications’, (1994) 1 Journal of Dispute Resolution 1 at 14. 
9 Boulle, above n5 at 452. 
10  Laurence Boulle, ‘Case Note’, (1992) 3 Australian Dispute Resolution Journal 272-275 at 272. 
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effect.11  From a mediator’s perspective also, a candid flow of information is critical 
in terms of effectively assisting the parties to identify their real positions, issues and 
interests.  Such a flow of information is generally considered central to reaching a 
mutually acceptable outcome to a mediated dispute.12  So the concept of 
confidentiality has much to offer all involved with the mediation process, both 
practitioners and parties alike. 
 
A secondary theoretical understanding of confidentiality is as a value associated with 
mediator and party relationships, and interaction, within the mediation process itself.  
This aspect of confidentiality means that where parties meet privately with the 
mediator and divulge information that they do not wish to have communicated to the 
other party, they feel assured that their confidence will be upheld.13  Such assurance is 
critically important in terms of party perceptions of, and trust in, the mediation 
process.  
 
3.  Using Confidentiality as a Marketing Tool for Mediation 
 
The theory of confidentiality in mediation creates a strong potential for its use as a 
marketing tool, particularly in disputes where sensitive personal or commercial 
information is involved.14  This is because confidentiality allows mediation to be 
presented as a safe, private dispute resolution environment; and this is an important 
persuading factor in the process of ‘creating or expanding demand’ for mediation 
through the provision of information.15  
 
The focus of this article, on the basis that mediation is still to some extent in the 
introductory stage of the marketing product lifecycle,16 is on the promotion aspect of 
                                                 
11  Vann, above n24 at 195; and Salmon, above n24 at 8.  See also V Goldbatt, ‘Confidentiality in Mediation’ 
(2000) New Zealand Law Journal, 392 at 392.  See also Melinda Shirley and Wendy Harris, ‘Confidentiality in 
Court-Annexed Mediation – Fact or Fallacy?’ (1993) 13(6) Queensland Lawyer 221 at 223 where they say:  
that without confidentiality parties’ legal representatives ‘may properly feel compelled to advise their clients to 
be cautious rather than forthcoming about their underlying interests and positions.’   
12  Crosbie, above n11 at 53. 
13  Boulle, above n29 at 272. 
14  See discussion in Astor and Chinkin, above n24 at 178-179; and also Goldbatt, above n31 at 392, and Codd, 
above n26 at 39.  See also Fiona Crosbie, ‘Aspects of Confidentiality in Mediation: A matter of Balancing 
Competing Public Interests’,  (1995) 2(1) Commercial Dispute Resolution Journal 51-71 at 52 
15   Howard J Gershon and Gary E Buerstatte, ‘The E in Marketing: Ethics in the Age of Misbehaviour’ (2003) 
48(5) Journal of Healthcare Management 292-294 at 292. 
16   Altobelli, above n6 at 113. 
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marketing, which includes advertising.  It should be noted, however, that this is just 
one of four key elements in what Kotler and Keller refer to as the ‘marketing mix’: 
product, price, promotion and place.17
 
Importantly, the current growth and development of mediation are testament, at least 
to some extent, to the fact that mediation has been effectively marketed to date.  This 
marketing process has been predominantly focused on information materials such as 
brochures, fact sheets and pamphlets; although of course mediation has also been 
marketed in a practical sense by mediators themselves, by intake officers and also 
lawyers.  
 
In order to assess the use of confidentiality as a mediation marketing tool in 
promotional information materials, we considered written marketing information 
about mediation from a cross-section of key Australian mediation service providers 
and agencies.18  These are detailed below. 
 
The ‘Principles of Conduct for Mediators’ of the Institute of Arbitrators and 
Mediators Australia (IAMA) 19 say of confidentiality that:  ‘The reasonable 
expectations of the parties with regard to confidentiality shall be met by the mediator. 
The parties’ expectations of confidentiality depend on the circumstances of the 
mediation and any agreements they may make. The mediator shall not disclose any 
matter that a party expects to be confidential unless given permission by all parties or 
unless required by law or public policy’.20   
 
                                                 
17   Philip Kotler and Kevin Lane Keller, Marketing Management, 12 ed, Pearson Prentice Hall: New Jersey, 2006 
at 19 and figure 1.4.  See also E Jerome McCarthy, Basic Marketing: A Managerial Approach, 12th ed, Homewood 
IL: Irwin, 1996; Albert W Frey, Advertising, 3rd ed, New York: Ronald Press, 1961; William Lazer and Eugene J 
Kelly, Managerial Marketing: Perspectives and Viewpoints, rev ed Homewood IL: Irwin, 1962; and Christopher 
Lovelock and Jochen Wirtz, Services Marketing: People, Technology Strategy, 5th ed, Pearson Prentice Hall: New 
Jersey, 2004. 
18   These service providers were: The Dispute Resolution Centres Queensland, the Institute of Arbitrators and 
Mediators, the Community Justice Centres, NSW, Relationships Australia, the Family Court of Australia, the 
Queensland Law Society, the Law Society of NSW, the Law Institute of Victoria, Lawyers Engaged in ADR – 
Association of Dispute Resolvers (LEADR), the Australian Commercial Dispute Centre (ACDC) and Mediate 
Today.  The information was accessed from the internet sites of these service providers and agencies, cited below, 
as at August 2005. 
19  The intention of the principles is to serve as a guide for the conduct of mediators, to inform the mediating 
parties and to promote public confidence in mediation as a process for resolving disputes: Institute of Arbitrators 
and Mediators Australia 2003 ‘Principles of Conduct for Mediators’ at 1   
http://www.iama.org.au/docs/medtrconduct.doc. 
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Mediate Today’s information on ‘why use mediation’ gives the following 
justification: “The information shared within mediation is private and confidential to 
the extent permitted by law. This provides a forum for open discussions and the 
opportunity to explore better outcomes.”21
 
The Dispute Resolution Centres of Queensland say of confidentiality:  ‘Is mediation 
confidential? Yes. Mediators take an oath of secrecy. Nothing you say in mediation 
can be repeated by mediators to anyone else, and nothing said during mediation can 
be used in any legal action.’22   
 
The Community Justice Centres of NSW state in their Frequently Asked Questions 
about mediation that ‘All contact with CJCs is confidential and is covered by section 
28(4) of the Community Justice Centres Act 1983’ which maintains that ‘Evidence of 
anything said or of any admission made in a mediation session is not admissible in 
any proceedings before any court, tribunal or body.’23   
 
The Law Society of NSW’s information for the public on mediation provides that: 
‘mediation is a voluntary and confidential conference, where all the participants have 
agreed to attend and to cooperate in good faith to resolve the dispute between them.  
A mediator appointed by the Law Society of New South Wales assists the parties to 
discuss, negotiate and achieve a solution.  All negotiations during a mediation are 
non-binding and confidential. Experience has shown that mediation is more effective 
because it is confidential.’24   
The Law Institute of Victoria’s public information asserts:  ‘In contrast to court 
hearings, arbitration and mediation are conducted in private and the decisions are 
confidential. Neither the reason for a dispute nor the basis upon which it is resolved 
                                                                                                                                            
20 Institute of Arbitrators and Mediators Australia 2003 ‘Principles of Conduct for Mediators’ at 2 available at   
http://www.iama.org.au/docs/medtrconduct.doc. 
21  ‘Why Use Mediation’ available at http://www.mediate.com.au/mediate.htm. 
22 Fact-sheet D4 ‘Mediation’ available at http://www.justice.qld.gov.au/mediation.  Fact-sheet D1 ‘The Dispute 
Resolution Centre’ states that ‘The Dispute Resolution Centre (DRC) was established by the Queensland 
Government to provide a free, confidential and impartial mediation service to the community.’: available at 
http://www.justice.qld.gov.au/mediation/about. 
23 Community Justice Centres, NSW, ‘Frequently Asked Questions’ available at:  
http://www.lawlink.nsw.gov.au/lawlink/community_justice_centres. 
24   The Law Society of NSW, ‘Fast Answers – What is Mediation’ available at:  http://www.lawsociety.com.au. 
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need be made public. Confidentiality is the most significant advantage to parties using 
ADR.’25
 
In the family mediation context, Relationships Australia state in their mediation 
information that one of the roles of the mediator is to ‘maintain the confidentiality of 
the process.’26  The Family Court of Australia’s information on mediation provides 
that ‘mediation sessions are privileged. This means that the discussions are private 
and anything said during the session is not generally given as evidence in Court. 
There are exceptions in some circumstances including where there is a suspicion or 
risk of child abuse and where there is violence or threat of violence.’27   
  
The Queensland Law Society’s information about mediation does not mention 
confidentiality, however.28  Nor does the Lawyers Engaged in ADR (LEADR) 
information brochure on mediation, or the brochure of the Australian Commercial 
Disputes Centre.29  Clearly, therefore, it is not the practice of all mediation service 
providers to use confidentiality to promote mediation in their marketing information 
materials.  It is evident, however, from the above information offered by respected 
service providers that many do, and that assertions of the confidentiality of mediation 
are relatively common.   
 
These assertions are consistent with, and indeed replicate, mediation theory.  The next 
section will evidence, however, that confidentiality can rarely, if ever, be considered 
concrete or assured.30  Our position in relation to the use of confidentiality as a 
marketing tool follows: namely, if the reality of confidentiality is questionable, then 
reliance on the concept of confidentiality in promoting mediation through marketing 
information is potentially unethical.    
 
                                                 
25   The Law Institute of Victoria, ‘General Legal Information – Alternative Dispute Resolution’ available at: 
http://www.liv.asn.au/public/legalinfo/adr. 
26   Relationships Australia, ‘Mediation’ available at: http://www.relationships.com.au/services/mediation. 
27 Family Court of Australia, ‘What is involved in Mediation?’ available at: 
http://www.familycourt.gov.au/presence/connect/www/home/guide/resolution/mediation/step_resolution_mediatio
n_what. 
28   Queensland Law Society, ‘Frequently Asked Questions About Mediation’ available at: http://www.qls.com.au. 
29   LEADR, ‘Mediation: What Why When …’ available at: http://www.leadr.com.au.  ACDC, “How Can I Use 
ADR? Helping You Decide’ available at: http://www.acdcltd.com.au.  
30  Boulle, above n 5 at 539-542. 
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4. Reality Checking Confidentiality in Mediation 
 
This section ‘reality checks’ the notion of confidentiality in mediation.  Our aim is to 
evidence the fact that current assertions of confidentiality are not accurate; that they 
are therefore not honest, and consequently are potentially unethical.  That is, 
notwithstanding mediation theory, the implementation of confidentiality on a practical 
level raises significant problems in the mediation environment.  In fact, it could be 
said that the reality of confidentiality in mediation is in large part reliant on the 
goodwill of the parties.  If good will breaks down, then somewhat ironically, whether 
confidentiality will be upheld or not depends on relatively insecure legal 
protections.31  These protections are discussed in the next sections.  
 
4.1 Statutory Assurances of Confidentiality in Mediation 
 
One way of ensuring confidentiality in mediation is through statutory provision.  For 
example, in many court-annexed mediations, mediators are legislatively prevented 
from disclosing (without consent) information coming to their knowledge during a 
mediation; although often parties are not restricted in a similar way.32  Provision is 
also commonly made in relation to such mediations that ‘evidence of anything done 
or said, or an admission made at an ADR process is admissible in another civil 
                                                 
31  For a recent discussion of legal issues relating to confidentiality in mediation see Kylie Downes and Kylie Rohl 
‘Confidentiality in Mediation’ (2005) 25(4) Proctor 41-43.  Further, Davies and Clarke acknowledged some time ago 
that ‘preserving the confidentiality of ADR processes is one of the most difficult legal issues facing the ADR movement 
today’:  Iyla Davies and Gay Clarke ‘ADR Procedures in the Family Court of Australia’ (1991) Queensland Law 
Society Journal 391 at 399. 
32   See s.112 of the Supreme Court of Queensland Act, 1991.  See also, Downes and Rohl, above n42 at 42. 
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proceeding only if the parties agree.’33  Most such provisions have not yet been tested 
by the courts.34
  
There is further potential for statutory protection of confidentiality in the 
Commonwealth Evidence Act, 1995 which provides that evidence is not to be adduced 
of communications made or documents prepared in an attempt to negotiate a 
settlement of a dispute.35  However, the Act provides that this privilege does not 
apply to communications or documents that are relevant to determining liability for 
costs;36 and in Silver Fox Co Pty Ltd v Lenard’s Pty Ltd this exception was upheld 
notwithstanding relatively comprehensive confidentiality clauses in an agreement to 
mediate between the parties.37   
 
Statutory protections of confidentiality cannot be said to be comprehensive, perhaps 
most importantly because many (if not most) mediations in Australia are conducted in 
contexts that are not legislatively covered.  Two alternative potential legal protections 
of confidentiality exist for such mediations, however.  These are: contractual 
agreement, and common law privilege.   
 
4.2 Contractual Assurances of Confidentiality in Mediation 
 
One of the most common legal mechanisms used in attempts to uphold confidentiality 
in mediation is a contractual provision in an agreement to mediate.38  This protective 
                                                 
33   S.114(1) of the Supreme Court of Queensland Act, 1991.  See also, for example, Victorian Supreme Court 
Rules, Order 50.07 (6); and also, s.110P of the Supreme Court Act, 1970 (NSW).  Section 36(2) of the 
Dispute Resolution Centres Act, 1990 (Qld) makes similar provision for mediations 
conducted under the auspices of a Dispute Resolution Centre in Queensland, but this 
protection is subject to a number of qualifications in s.37.  Available at: 
http://www.legislation.qld.gov.au/Legislation.htm (accessed 19 August 2005).  The Family Law Act, 1975 
(Cth) also provides that evidence of anything said or any admission made in a 
mediation is not admissible in any court.  Section 19N: available at http:// scaleplus.law.gov.au 
(accessed 19 August 2005).  In Centacare Central Queensland v G and K ((1998) FLC 92-821) the provision was 
upheld against an argument that it should be read subject to s.65E, namely that evidence of what was said in 
counselling or mediation should be given if it was established that it was in the best interests of the child. Astor 
and Chinkin, above n24 discuss the case at 183.  See also, JP  McCrory ‘Confidentiality in Mediation of 
Matrimonial Disputes’ (1988) 51 Modern Law Review 442 and Finlay, above n30 at 74-80.   
34    
35   Section 131(1), Evidence Act 1995 (Cth) 
36   Section 131(1)  
37   [2004] FCA 1570. 
38   The Queensland Law Society provides a model Mediation Agreement at http://www.qls.com.au (accessed 19 
August 2005).  See also, Salmon, above n24 at 8; Charlton, above n25 at 246; and Ruth Charlton and Micheline 
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measure (as is the case with statutory protections) also has yet to be fully considered 
by Australian courts.39  Astor and Chinkin maintain a cautious attitude on this basis, 
saying that ‘all that seems certain is that confidentiality is complex and cannot be 
absolute’.40
 
The structure and terms of agreements to mediate can vary significantly.  Most, 
however, include a confidentiality clause stating something to the effect that ‘all 
parties agree not to require the mediator to give any evidence or to produce 
documents in any subsequent legal proceedings concerning the issues to be mediated 
upon’.41  Many also include, for example, a clause stating that ‘the parties and the 
mediator will not disclose to anyone not involved in the mediation any information or 
document given to them during the mediation unless required by law to make such a 
disclosure or except for the purpose of obtaining professional advice or where the 
person is within that party’s household.’42
 
Despite the apparent potential for confidentiality agreements to protect disclosures 
made during mediation, the case law that does exist on this issue, for example the 
2004 case of 789Ten v. Westpac Banking Corporation (789Ten),43 cautions against 
any over-reliance on contractual protections.  In 789Ten, a dispute arose in relation to 
the potential use in subsequent litigation of information allegedly obtained in a failed 
mediation.44  All parties had signed an agreement to mediate, which included 
relatively extensive confidentiality and privilege clauses.45  Clause 11 of the 
agreement made reference to keeping ‘confidential information’ confidential.  Clause 
12 of the agreement related to privilege and referred more broadly to, for example, 
statements and documents.  The court interpreted the contract restrictively by first 
finding that the matter did not fall within cl 12 of the agreement, and then secondly 
                                                                                                                                            
Dewdney The Mediator’s Handbook: Skills and Strategies for Practitioners, (LBC Information Service, 2nd ed, 
2004) at 344 where a model agreement to mediate is provided that contains a confidentiality clause as well as a 
model confidentiality agreement attachment for advisers and third parties at 338-344. 
39   Boulle, above n5 at 550-551. 
40  Astor and Chinkin, above n24 at 180.  
41  Council of the Law Institute ‘Guidelines for Solicitors Acting as Mediators’ (1990) 28(1) Law Society Journal 
45 at 47.  
42   Charlton and Dewdney, above n51 at 340. 
43  [2004] NSWSC. 
44  789Ten V Westpac Banking Corporation [2004] NSWSC at [5]. 
45  789Ten V Westpac Banking Corporation [2004] NSWSC at [9]. 
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drawing a clear distinction between the protection of ‘information’ and the protection 
of ‘statements or documents’ in terms of the reading of clause 11. 
 
The end result was that the confidentiality agreement did not work to protect the 
confidentiality of documents in the mediation.  789Ten makes it clear, then, that it 
cannot be assumed that agreements to mediate will prevent a later use of information 
disclosed in mediation, or prevent a later requirement to disclose that information. 
 
The judicial consideration in Australia of the ability for confidentiality agreements to 
bind third parties present at the mediation also gives us cause to be cautious. This is 
because, to ensure the enforceability of a mediation confidentiality agreement, it is 
considered essential that all parties present at the mediation sign the agreement 
including the mediator, the parties and their legal advisors and any other witnesses to 
the mediation proceedings.46  It has also been suggested that good mediator practice 
should include the execution of a confidentiality agreement by all participants as a 
separate deed to the mediation agreement to ensure that all parties will be covered by 
its terms.47  In the case of Williamson, however, Justice Lee concluded that the proper 
construction of the agreement to mediate, that was at issue, indicated that its terms 
were only binding on the individual parties to the mediation and not the legal 
advisor.48  As a result, even though the legal advisor had signed the confidentiality 
agreement, it was only in his capacity as one of the parties’ advisors and did not of 
itself make him bound by the terms of the parties’ agreement.49  
 
Contractual protections of confidentiality can also, therefore, be seen as somewhat 
limited.  This is because the courts seem to err on the side of facilitating the progress 
of later litigated proceedings though limiting the scope of effect given to 
confidentiality clauses.  Logically, public policy considerations do not support 
upholding an agreement that purports to withhold evidence from a court.50  So, whilst 
it is thought that such agreements may allow for better protection of confidentiality 
                                                 
46  Codd, above n26 at 43. 
47  Codd, above n26 at 43.  See also Williamson v Schmidt[1998] 2 Qd R 317 
48  Williamson v Schmidt  [1998] 2 Qd R 317 at 325 per Lee J. 
49  Williamson v Schmidt  [1998] 2 Qd R 317 at 325 per Lee J. 
50  Hilary Astor and Christine Chinkin, Dispute Resolution in Australia (Butterworths 1992) at 233 (note that this 
footnote to the old edition has been retained as there is no comparable sentence in the new edition). 
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than that offered by statute or common law privilege (discussed below),51 such 
agreements cannot be seen as providing any guarantee of confidentiality.   
 
4.3 Assurances of Confidentiality Through Common Law Privilege 
 
A third protective measure of confidentiality comes through the principle of common 
law privilege, which recognises the need to protect the confidentiality of mediation if 
parties are to be encouraged to attempt to settle their dispute before pursuing 
litigation.52  The seminal statement of this principle was made by the High Court in 
Field v Commissioner for Railways for New South Wales53 in relation to pre-trial 
negotiations, but the principle has been found to be compelling in terms of mediation 
also, and consequently without prejudice privilege has been said to apply to 
communications made during mediation.54          
 
Essentially common law privilege enables ‘parties engaged in an attempt to 
compromise litigation, to communicate with one another freely and without the 
embarrassment which the liability of their communications to be put into evidence 
subsequently might impose’.55  As a result, genuine negotiations between the parties 
aimed at settling the dispute are covered by without prejudice privilege.56  This 
privilege ostensibly ensures that if negotiations fail, nothing said or obtained in the 
course of those negotiations can be introduced as evidence in any subsequent court 
proceedings without the consent of both the parties.57   
 
Courts, however, face a difficult balancing act when deciding on the extent to which 
without prejudice privilege will protect confidentiality in mediation.58  The principal 
                                                 
51   Downes and Rohl, above n42 at 43. 
52   Geraldine Dann, ‘Confidentiality After Unsuccessful Court-Ordered Mediation: Exemplary or Illusory’ (1997) 
3(3) Commercial Dispute Resolution Journal 212-230 at 212. 
53 (1955) 99 CLR 285 
54 For example, in AWA Ltd v George Richard Daniels T/A Deloitte Haskins and Sell, the mediation 
process was held to be ‘somewhat analogous to “without prejudice” discussions between 
parties…in an attempt to settle litigation’ AWA Ltd v George Richard Daniels T/A Deloitte Haskins and 
Sell (unreported, SC(NSW), Rolfe J, No BC9201994, 18 March 1992)  
55 Field v Commissioner for Railways for New South Wales (1955) 99 CLR 285 at 291 Per Dixon C.J, Webb, Kitto 
and Taylor JJ. 
56 Crosbie, above n11 at 53 
57 Field v Commissioner for Railways for New South Wales (1955) 99 CLR 285 at 291 Per Dixon C.J, Webb, Kitto 
and Taylor JJ. 
58 Boulle, above n29 at 273. 
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tension exists between ‘the importance of confidentiality to the success of the ADR 
process, on the one hand, and the public interest in ensuring that the court has before 
it the best possible evidence to enable it to ascertain the truth on the other.’59  This 
tension was expressed by Rolfe J in AWA Ltd v Daniels as follows: ‘if information 
gleaned at mediation can then be used, parties will not agree to mediation for that 
reason.  On the other hand … if any information given at mediation could not be used 
as the basis for calling admissible evidence if mediation fails, there would be a 
sterilizing effect.’60  There is also the consideration that upholding absolute privilege 
would most likely result in later long and costly litigation in relation to admissibility 
of evidence issues.61   
 
These competing concerns have resulted in a rejection of any blanket protection of 
confidentiality in mediation through the privilege. Boulle, for example, argues that 
‘there is strength in the pragmatic view that subsequent litigation should not be stifled 
by an over-rigid approach to mediation confidentiality.’62  On the other hand, Crosbie 
maintains that insincere parties would be less inclined to treat mediation as a ‘fishing 
expedition’ where there is greater protection of confidentiality.63  That is, parties 
(who are intent on litigation) to make inappropriate or cynical use of the mediation 
process might be discouraged if communications in the mediation context cannot be 
introduced in later court proceedings.64  
 
It is evident from current case law that in coping with these competing interests, there 
are at least some circumstances in which the courts will not be prepared to uphold the 
‘without prejudice’ protection afforded to mediation.65  Even where a mediation is 
conducted on the basis that all matters discussed are covered by without prejudice 
privilege, it is possible that a court will order that relevant evidence should be 
introduced into later litigation.                                 
 
5. Questioning the Ethics of Marketing Mediation Using Confidentiality 
                                                 
59 Crosbie, above n11 at 52 
60   Rolfe J in AWA Ltd v Daniels (5029 of 1991, 18 March 1992, unreported: BC 9201994) at 9-10. 
61 AWA Ltd v George Richard Daniels T/A Deloitte Haskins and Sell (1992) 7 ACSR 463 at 468 
62 Boulle, above n29 at 274. 
63 Crosbie, above n11 at 53. 
64 Crosbie, above n11 at 53.  
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 The above discussion indicates that, whilst marketing information (with the backing 
of mediation theory) promotes mediation on the basis of confidentiality, the reality is 
that confidentiality is not assured in mediation and can be questioned as a 
foundational tenet of mediation marketing practice.  For assertions of confidentiality 
in mediation to be made ethically, then, they require, in most circumstances, 
significant qualification.  In this section we consider the qualified nature of the 
concept of confidentiality in mediation in terms of an ethical approach to marketing 
the process. 
 
A commitment to ethical marketing can be found where there is a focus on ‘what is 
right or good’,66 and where the marketing process avoids lying and cheating.67  Ethics 
in marketing is about ‘what ought to be done’.68  To market mediation ethically 
requires that the information used in the marketing process is truthful and accurate, as 
marketing information about mediation educates consumers and frames their 
understandings of the process.69  In our view, in the case of mediation marketing, 
being truthful and accurate about confidentiality involves providing parties with full 
and detailed information about the qualified nature of the real operation of the 
concept.70  Anything less fails to market mediation ethically and compromises the 
legitimacy of mediation through a potential loss of party faith.71
 
IAMA’s ‘Principles of Mediation’ confirm the importance of honest and accurate 
information in the marketing of mediation.  They state that ‘a mediator shall be 
                                                                                                                                            
65   See for example AWA Ltd v George Richard Daniels T/A Deloitte Haskins and Sell (1992) 7 ACSR 463 at 
468 
66   Peggy H Cunningham (1999) ‘The Ethics of Advertising’ in John Phillip Jones, ed., The Advertising Business, 
Thousand Oaks, CA: Sage 499-513 at 500. 
67   Jeffrey Seglin, ‘Good for Goodness Sake’ (2002) CFO Magazine (October) 76 at 76. 
68   Cunningham, above n88 at 500.  See also for example, Ivan Preston (1994) The Tangled Web They Weave, 
Madison: University of Wisconsin Press who, at 128, asserts that ‘ethics begins only where the law ends.’  Preston 
also comments that the law ends too soon and is too blunt an instrument to deal with ethical issues: Ivan Preston 
(1996) The Great American Blow-Up: Puffery in Advertising and Selling, Madison: University of Wisconsin Press.  
69   National Alternative Dispute Resolution Advisory Council, above n2 at 110.  See also, Christopher E Hackley, 
‘The Meanings of Ethics in and of Advertising’ (1999) 8(1) Business Ethics: A European Review 37 at 38. 
70   See for example, FP Bishop (1949) The Ethics of Advertising, Bedford Square, UK: Robert Hale; George G 
Brenkert ‘Ethics in Advertising: The Good, the Bad and the Church’, 17 (Fall) Journal of Public Policy and 
Marketing, 325-331; Burton Leiser (1979) ‘Beyond Fraud and Deception: The Moral Uses of Advertising’ in 
Thomas Donaldson and Patricia Werhane, eds, Ethical Issues in Business, Englewood Cliffs, NJ: Prentice-Hall 59-
66; Richard W Pollay ‘The Distorted Mirror: Reflections on the Unintended Consequences of Advertising’ (1986) 
50 (April) Journal of Marketing 18-36; Paul Santilli ‘The Informative and Persuasive Functions of Advertising: A 
Moral Appraisal’ (1983) 2 (February) Journal of Business Ethics, 27-33. 
71  Goldbatt, above n31 at 394. 
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truthful in advertising and solicitation for mediation.  Advertising or any other 
communication with the public concerning services offered or regarding the education, 
training, and expertise of the mediator shall be truthful.’72  Also, the National 
Alternative Dispute Resolution Advisory Council’s (NADRAC) framework of 
standards for alternative dispute resolution (ADR) practitioners provides that when an 
ADR practitioner is advertising their services, they must ensure that the information is 
accurate and that they do not make exaggerated claims about their materials.73
 
Clearly, however, and as section 2 above demonstrates, current marketing information 
about confidentiality does not provide the level of information required to satisfy what 
‘ought to be done’ if the participants of mediation are to be given truthful and 
accurate information.  Why is this the case?  Why is it, when we know that 
confidentiality is an extremely qualified concept, that this is not made more explicit to 
parties in mediation marketing information? 
 
Drumwright and Murphy, writing about approaches of advertising professionals to 
ethical issues, identify the concepts of ‘moral muteness’ and ‘moral myopia’ as ways 
of explaining a failure to do ‘what ought to be done’ in marketing contexts.74   
 
‘Moral muteness’75 involves failing to recognizably communicate moral concerns 
when necessary.76  This can be seen, in the context of this analysis, as the silence in 
marketing processes about the complexity and qualified nature of confidentiality.  
Moral muteness can occur where the focus of marketing involves such a high level of 
promotion of the process that there is little room left for any acknowledgement of 
problems or difficult issues.   
 
                                                 
72 Institute of Arbitrators and Mediators Australia 2003 ‘Principles of Conduct for Mediators’ at 3   
http://www.iama.org.au/docs/medtrconduct.doc 
73 National Alternative Dispute Resolution Advisory Council, above n2 at 110.  Further, for example, the 
Queensland Law Society and the Australian Law Council’s standards of conduct for solicitors who act as 
mediators, provide that the mediator is obliged to define mediation in context so that the parties understand the 
differences between it and other forms of conflict resolution available to them:  Laurence Boulle, ‘Emerging 
Standards for Lawyer Mediators’ (1993) 23(6) Queensland Law Society Journal, 575 at 575, and Law Council 
‘Guidelines for Solicitors Acting as Mediators’ (1990) 28 (1) Law Society Journal 45. 
74   Minette E Drumwright and Patrick E Murphy ‘How Advertising Practitioners View Ethics: Moral Muteness, 
Moral Myopia, and Moral Imagination’ (2004) 33(2) Journal of Advertising 7-24 at 11. 
75   Drumwright and Murphy, above n99 at 11 drawing from the work of Federick B Bird and James A Waters 
‘The Moral Muteness of Managers’ (1989) 32 (Fall) California Management Review 73-88. 
    14
Arguably, then, even though mediators, and others who market mediation, may 
recognize and understand that confidentiality is not assured in mediation, they perhaps 
choose to remain silent because they are pursuing the perceived greater good of 
promoting mediation as a positive dispute resolution process.  A marketing approach 
that reflects moral muteness on the issue of confidentiality might be seen as justified 
because the alternative, of ethically marketing mediation through providing accurate 
information about confidentiality, could be considered ‘bad for business’.77  In 
addition, moral muteness might occur in this context because there is a perception that 
providing full and truthful information about confidentiality will open a Pandora’s 
Box of potentially harmful effects to perceptions of mediation.78
 
‘Moral myopia’79 on the other hand is a form of moral blindness that results in the 
prevention of ‘moral issues coming clearly into focus’.80  In the context of mediation 
marketing, this involves marketers of mediation perhaps not wanting to see the true 
nature of confidentiality, and thus having their moral vision about what ‘ought to be’ 
said about confidentiality in mediation marketing information distorted.  Moral 
myopia might also be said to arise where marketers are too close to that which they 
are marketing to be critically reflective and open to what ‘ought to be said’ in order 
for marketing information to be accurate and truthful, and therefore ethical.  This is 
described by Drumwright and Murphy as ‘going native’.81  Another incarnation of 
moral myopia involves opting to remain ignorant about what is truthful in order to 
avoid having to look into the true difficulties.  Drumwright and Murphy name this 
‘ostrich syndrome’.82   
 
There are therefore some possible explanations as to why marketing information 
about confidentiality may fail to rise to the ethical standard of doing ‘what ought to be 
done’.  There is little doubt, however, that significant and detailed information is 
required to satisfy an ethical marketing of mediation on the basis of confidentiality, 
                                                                                                                                            
76   Frederick B Bird, The Muted Conscience: Moral Science and Practice of Business Ethics, rev ed, Westport, 
CN: Quorum Books at 27. 
77   Drumwright and Murphy, above n99 at 15. 
78   Drumwright and Murphy, above n99 at 15.  Drumwright and Murphy state, the Pandora’s Box syndrome can 
‘block reflection and critical thinking.’: Drumwright and Murphy, above n99 at 15. 
79   Drumwright and Murphy, above n99 at 11. 
80   Drumwright and Murphy, above n99 at 11. 
81   Drumwright and Murphy, above n99 at 13. 
82   Drumwright and Murphy, above n99 at 13. 
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and any failure to provide this level of information results in an unethical marketing 
process.   
 
In summary, from an ethical marketing perspective it is less than desirous to use the 
concept of confidentiality to promote mediation; certainly not without providing full 
information about the qualified nature of the concept in practice.  Indeed, the accuracy 
and legitimacy of some of the assertions made about confidentiality in mediation can 
be brought into serious question.   
 
We have focussed here on higher order ethical considerations in mediation marketing; 
that is ‘what ought to be done’ in providing truthful and accurate information about 
mediation as a process and its ‘confidential’ nature.  It is not unreasonable, however, 
that these issues draw us into a level of legal concern about the potentially misleading 
nature of promoting mediation using confidentiality.  Unfortunately, however this 
issue is outside the scope of this particular article.  Interestingly, despite the potential 
for liability in the context of misrepresentations about mediation, in Australia there 
are, as far as we know, no known cases in which a mediator has been successfully 
sued.83  Boulle attributes this to both the existence of statutory immunity for some 
mediators and the fact that mediation also finds itself positioned away from public 
scrutiny.84  
  
Conclusion 
 
The importance of marketing mediation ethically cannot be understated as more and 
more disputants finds themselves relying on mediation marketing information to 
understand the mediation process and whether it is an appropriate dispute resolution 
option for their dispute. Mediation is a valuable and legitimate professional practice in 
its own right.  It is unlikely that it would be rejected by potential parties on the basis 
of ethical marketing practises in terms of providing accurate information about he 
                                                 
83  See on the point of mediator liability, for example, Amanda Stickley, “Pinning Civil Liability Upon 
a Mediator: A Lost Cause of Action?” (1998) 19(3) Queensland Lawyer, 95-105, and A Lynch, “Can I 
Sue My Mediator? – Finding the Key to Mediator Liability” (1995) 6 Australian Dispute Resolution 
Journal, 113-126. 
84   Boulle, above n5 at Chapter 14. 
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qualified nature of confidentiality.  Rather, such practices can only work to enhance 
the status and standing of mediation as a dispute resolution process.  
 
There is, then, a need for a commitment in the mediation profession to honestly and 
accurately representing what mediation can realistically offer parties.  Mediation 
marketers who ensure that mediation is honestly represented must be supported and 
encouraged.  This in turn requires mediation professionals with moral courage to 
stand against unethical assertions being made in mediation marketing information.85  
Further, a greater focus may be necessary on education about ethical marketing, 
particularly if the profession is to move from what might be considered a 
propagandistic approach, to an ethical approach.  It is only right that a confident, 
credible and legitimate dispute resolution profession markets its process in this way. 
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